
 

HIGHLIGHTS 2020 – ITALIAN LAW  

2020 WILL BE A SIGNIFICANT YEAR IN RELATION TO THE CONSOLIDATION OF NEW 

LEGISLATION AND TRENDS THAT BEGAN IN 2019 AND THE INTRODUCTION OF AN 

IMPORTANT NUMBER OF LEGAL AND REGULATORY CHANGES. OUR OVERVIEW 

ANTICIPATES THE FACTORS OF GREATEST INTEREST TO FOREIGN INVESTORS AND 

CLIENTS.

BANKING 

The Italian Banking System 

In 2019, in addition to facing a substantially 

stagnant market and economy, the Italian 

banking system also had to deal with new rules 

and instructions issued by Central Authorities 

with significant economic, financial and 

organizational impacts. 

Thus, on one hand there has been a strong drive 

to reduce non-performing loans (NPEs) and to 

stimulate de-risking strategies (aimed at reducing 

RWAs), mainly through securitization 

transactions. On the other hand, a trend of 

reducing FTEs has taken hold for the purpose 

of enhancing efficiency and cost-effectiveness.  

Moreover, significant developments of various 

regulatory frameworks have deeply impacted the 

banking environment and its organizational 

structures. Some of the most important 

innovations that are worth mentioning are, for 

example, the issue of the EBA Guidelines on 

non-performing loans, the introduction of the 

new accounting standards (IFRS 9) on the 

valuation of loans, the upcoming rules on 

calendar provisioning, the new guidelines on 

outsourcing arrangements, the entry into force 

of the new GDPR regulations and the imminent 

reform of the AML regime.  

In addition, a strong focus has been placed on 

improving banks’ ROE through operations to 

increase the efficiency of available capital, 

including divestments of non-strategic assets.  

Nevertheless, not every bank has addressed all 

of the above issues, and even those who have, 

have not done so consistently. However, also 

due to the presence of new type of shareholders 

in their capital (activist funds), these matters 

have been put in their agendas.  

The year 2020 promises to be another year of 

change both for banks’ financial statements as 

well as their organizational and capital structures. 

We cannot rule out the possibility that Italian 

banks will go through a process of consolidation 

through operations of integration. 

Recent Leading Case on Fronting/Conduit/ 

IBLOR/Sub-Participation/“credito passante” 

Scheme 

A recent “sensational” case decided by the 

criminal section of the Italian Supreme Court 

(Corte di Cassazione) confirmed the criminal 

liability of a number of officials of an Italian 

bank and a San Marino bank, pursuant to Article 

132 (“illegal financial activity”) of the Italian 

Consolidated Banking Act, for carrying out 

several “pool” financing transactions. These 

were physically promoted by the first bank with 
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funds made available (also) by the second one. 

The latter a “foreign bank” not authorized to 

carry out financial activities in Italy.  

A deeper analysis of the decision will reveal that 

a correct reconstruction and legal re-

classification of a “pure” (or “opaque”) 

Fronting/Conduit/IBLOR/Sub-participation/ 

“credito passante” scheme could be that of a 

“direct interposition” (“interposizione reale”, under 

civil law conceptuology). Therefore, in this 

respect, such a scheme does not appear to be 

considered as eluding, per sé,  the reservation of 

financial activities to specific entities, pursuant to 

Article 106 of the same Act, seeming to be even 

a typical operational scheme (in the regulatory 

and, at times, tax context), fully consistent with 

the “intermediary” nature of banking and 

financial activities to which it applies.  

Carefully analyzing the arguments adopted by 

the Court in its judgment (as well as other case 

law and administrative rulings, namely tax 

rulings), a series of elements of “fact” or, vice 

versa, of “fiction” - as well as elements of 

“indifference” - can indeed be drawn up, 

therefore allowing for the creation of a 

“hermeneutical grid” that is effectively useful to 

formulate (at least) an initial assessment of 

compatibility/incompatibility with the 

reservation of financial activities to specific 

entities, pursuant to the stated Article 106, in 

relation to those transactions needing, on a case-

by-case basis, to be scrutinized. 

As a matter of fact, such an analysis will reveal 

that the judgement that the scheme adopted is 

“fictitious” and “in fraud of law”, issued by the 

Italian Supreme Court in evaluating the specific 

case concerned was based on the consideration 

of a series of contractual and factual elements 

not allowing in full, (in toto, as recognized by the 

Court) in that case, an effective and proof legal 

“veil”, that cannot be “pierced”. In the absence 

of such “fictitious” elements, would the Court  

instead have had to recognize the “legally 

impenetrable” nature of a genuine “direct 

interposition” scheme, a sub-species of a 

fiduciary mandate? 

CORPORATE LAW 

Hybrid Instruments to Raise Capitals 

In 2020, we expect an increase in the issuance of 

participative financial instruments (“Strumenti 

Finanziari Partecipativi - SFPs”) as an alternative 

to traditional financing channels, due to their 

suitability to raise funds, both in circumstances 

of positive market conditions and of corporate 

distress. By virtue of statutory autonomy, 

shareholders can tailor the content of SFPs by 

attributing specific economic and administrative 

rights to the holders of such instruments. SFPs 

may be issued by a company within the 

framework of operations such as equity 

incentive plans, debt restructuring with 

conversion of debt into equity, generational 

transition of the company’s ownership, M&A 

transactions entailing earn out provisions, stock 

option plans for employees, managers and/or 

third parties pursuant to carried interest rules, 

turnaround and insolvency procedures as well as 

private equity investment transactions. 

Asset Management Companies (“SGRs”) 

Private equity investors should pay great 

attention to the definition of “direction and 

coordination activities”, since the Court of Milan 

has extended the relevant regulations (Article 

2497 et seq. of the Italian Civil Code) to 

investment funds that hold equity investments in 

companies with share capital.  

Italian legislation states that the “parent” 

company is liable for the damage caused by its 

subsidiary in implementing instructions received 

from the parent company, and identifies as liable 

those “companies or entities” carrying out 

direction and coordination activities. 
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Since Article 36, §1 of the Consolidated Law on 

Finance attributes to asset management 

companies (“SGRs”) the powers to manage the 

fund, the Court has stated that when the activity 

in question is concretely and effectively 

exercised, the liability for direction and 

coordination lies with the SGR pursuant to 

Article 2497 of the Italian Civil Code, it being 

irrelevant that the formal ownership of the 

shareholdings is held by the investment funds. 

Shareholders Rights Directive II 

2020 is going to be a crucial year in relation to 

the effects of the enactment of Legislative 

Decree no. 49/2019 (the “Decree”) which 

implemented the Shareholders Rights Directive 

II.  

The Decree concerns three main areas:  

1. Related Party Transactions: Article 2391-bis 

of the Italian Civil Code, as amended by the 

Decree, lays down the minimum standards 

that shall be implemented by the secondary 

legislation to be issued by the Italian Stock 

Exchange Commission (CONSOB) in 

relation to (i) relevance thresholds of third-

party transactions, (ii) procedural and 

transparency rules and (iii) circumstances 

which oblige directors and shareholders to 

refrain from partaking in third-party 

transactions (related exceptions are reserved 

only to the shareholders). At the end of 

October, CONSOB launched a public 

consultation concerning this regulation; 

therefore, we expect it to be enacted in 2020.  

2. Transparency of Data Flows: the Italian 

Consolidated Law on Finance provides for (i) 

the right of companies with shares listed in 

Italy or in the EU to request that the entities 

set out in CONSOB’S regulation identify the 

shareholders whose voting interests exceed 

0.5% of their share capital; (ii) transparency 

rules regarding the fees charged by 

intermediaries and central securities 

depositories; and (iii) reporting obligations 

for asset managers, institutional investors and 

proxy voting advisors in relation to 

engagement policies, investment strategies 

and procedures relating to voting 

recommendations. 

3. Remuneration Policies: with the amendment 

of Article 123-ter of the Consolidated Law on 

Finance, companies with listed shares are 

now required to make available to the public 

a report on the policy regarding remuneration 

and fees paid, which shall be divided into two 

sections. The first section, concerning the 

company’s remuneration policies for the 

management and supervisory bodies, shall be 

submitted to a binding shareholder vote at 

least every three years. Should the 

shareholders vote against it, the remuneration 

policy previously approved by the 

shareholders’ meeting shall continue to apply. 

In the absence of the latter, the company shall 

pay remuneration and fees in compliance 

with the existing practice. The vote on the 

second section (which provides an 

illustration, inter alia, of the items comprising 

remuneration and of the fees paid during the 

financial year) is not binding. 

ESG / CORPORATE GOVERNANCE 

ESG policies are at the top of listed companies' 

agendas and are becoming more and more 

significant for non-listed companies, involving 

their corporate governance structures. 

Non-Financial Reporting 

With reference to Non-Financial Reporting 

applicable to public-interest entities pursuant to 

Legislative Decree no. 254/2016, which 

implements EU Directive no. 2014/95, there 

will be an increase in disclosure of the mandatory 

information relating to risk management with 

regard to the following areas: social and 

environmental matters, employees, human rights  
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and active and passive corruption. 

Gender Quotas 

In order to support the representation of women 

on boards, the Budget Law 2020 has extended 

Law no. 120/2011 and increased the gender 

quota (i.e. the set quota for the less represented 

gender that must sit on corporate boards) from 

30% to 40% - for the Boards of Directors and 

Statutory Auditors of listed companies and state-

owned companies. Law no. 120/2011 shall be 

applicable for a duration of six consecutive 

mandates. Directors' mandates are generally for 

a three-year period, though companies’ bylaws 

or general meetings may provide or allow for 

shorter (e.g. one-year) or different terms (e.g. 

staggered boards). In the event of breach of this 

Law, CONSOB shall issue a warning to the 

company, which then has four months to 

comply. In case of non-compliance, CONSOB 

can impose a fine ranging from a minimum of 

100,000 euros to a maximum of 1,000,000 euros. 

If the company does not comply with the second 

warning in the following three months, the 

appointment of every elected director will be 

invalidated. 

RESTRUCTURING AND INSOLVENCY 

Business Crisis and Insolvency 

On August 15, 2020, the new “Code of the 

business crisis and insolvency” (hereinafter, the 

“Code”), introduced by Legislative Decree no. 

14/2019 will enter into force, except for a few 

provisions affecting certain corporate 

governance general rules set forth by the Italian 

Civil Code that are already effective as of March 

16, 2019. In particular, these last provisions: (i) 

require entrepreneurs and directors to ensure 

that enterprises have a proper organization; (ii) 

extend the number of cases of mandatory 

appointment of supervisory bodies or auditors in 

limited liability companies; and (iii) strengthen 

corporate control bodies’ and auditors’ duties, 

requiring them to detect the very first signs of  

the business crisis and, unless these are promptly 

challenged by the directors, to report them to the 

competent crisis assisted composition organism 

(to be created inside each Commerce Chamber). 

The Code will entirely replace both the Italian 

Bankruptcy Act (Royal Decree no. 267/1942) 

and the law regulating over-indebtedness crises 

(Law no. 3/2012). The main points of the 

reform are: (i) the introduction of a definition of 

“crisis” and its benchmarks; (ii) the provision of 

early warning tools to favor the early detection 

and management of business crisis; (iii) 

preference to restructuring proceedings aimed at 

business continuity; (iv) the simplification and 

unification of procedures; (v) the introduction of 

a specific regulation for the crisis and insolvency 

of companies belonging to the same group. 

In 2020, the Italian Legislator shall also verify 

whether the Crisis Code is consistent with the 

new EU Directive no. 2019/1023 

(“Restructuring and Insolvency Directive”), to 

be adopted by Member States before July 17, 

2021. 

FOREIGN INVESTMENTS – “GOLDEN 

POWERS”  

The Italian “golden power” legislation (namely, 

Law Decree 21/2012 that applies to investments 

and agreements regarding the defense & national 

security sector and networks, and in plants, 

assets and relationships deemed strategic for the 

national interest in the fields of energy, 

transportation and communications) has been 

repeatedly amended this year to broaden its 

scope by extending it to “highly intensive 

technology” services, assets and infrastructures 

and, specifically, 5G technologies. The gradual 

expansion is intended to cope with the new 

issues raised by technological innovation and 

related concerns about cybersecurity and 

national security. The most recent changes to the 

golden power rules were introduced by Law  
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133/2019, which came into force on 21 

November 2019. The changes are aimed at 

strengthening the Government’s powers, 

especially in case of extra-EU investors. The 

implementing regulations need to provide 

further details on the provision referring to the 

sectors provided for in Article 4, paragraph 1 of 

EU Regulation 452/2019, mainly related to tech 

assets and networks. 

Further, in April 2019 EU Regulation 2019/452 

entered into force and established a new 

framework to screen foreign direct investments 

coming into the European Union. Member 

States and the Commission will have 18 months 

thereafter to put in place the appropriate 

measures for the new mechanism to operate. 

This Regulation does not require Member States 

to adopt or maintain a screening mechanism for 

foreign direct investment, but aims at creating an 

enabling framework for those Member States 

which already have such a mechanism or wish to 

put one in place. It also ensures that any such 

mechanism meets some basic requirements on 

the grounds of security or public order, 

transparency obligations, and the rule of equal 

treatment of foreign investments of different 

origins. If a planned investment concerns 

projects or programs of EU interest, such as 

projects involving EU funds, the European 

Commission would be able to carry out its own 

assessment and address an opinion to the 

Member States. Even though the Commission 

itself does not have the power to block foreign 

investments, Member States must provide a 

detailed explanation of the reasons leading to a 

deviation from the opinion. 

IP/IT 

Battle of Selective Distribution Networks 

Against Third Party-On Line Platforms   

The Italian IP case law of 2018 and 2019 was 

characterized by a considerable number of  

decisions on the right of selective distribution 

networks to ban on-line sales of their luxury 

products through third-party platforms. 

Such case law, the latest of which was issued on 

July 3, 2019 by the IP Court of Milan in the case 

Sisley v. Amazon, establishes that a brand owner 

can forbid on-line marketplaces from reselling 

its branded products, as a derogation to the 

exhaustion of trademark rights, provided that:  

▪ the selective distribution system implemented 

by the trademark owner complies with the 

antitrust rules (i.e.: i) a selective distribution 

system is required by the nature of the 

product, ii) resellers are selected on the basis 

of qualitative, non-discriminatory and 

objective criteria; and iii) said criteria do not 

go beyond what is necessary);  

▪ the selective distribution concerns luxury or 

prestigious items;  

▪ the sale by on-line marketplace causes harm 

to the prestigious and exclusive image of the 

brand, by not meeting the quality standards 

imposed on authorized resellers.  

Such case law shows how Italy is particularly 

active and in the forefront in protecting the 

image and prestige of luxury products, in line 

with European case law, even in the context of 

e-commerce, so that it may be convenient also 

for foreign luxury brands to submit their 

selective distribution contracts to Italian law and 

jurisdiction. The challenge for 2020 will be to 

grant such protection also to high tech and high-

quality products requiring intensive assistance in 

the sale and post-sale phases. 

Trade Secrets 

On June 7, 2018, Legislative Decree no. 63 of 

May 11, 2018, implementing EU Directive no. 

2016/943 of June 8, 2016 on “the protection of 

undisclosed know-how and business 

information (trade secrets) against their unlawful 

acquisition, use and disclosure”, was published  
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in the Official Journal of the Republic of Italy. 

The purpose of this act was twofold: on the one 

hand, it assisted in matching the already existing 

Italian legislation – in particular, Articles 98 and 

99 of the Italian Code of Industrial Property – 

with the new EU legislation; while, on the other 

hand, it implemented new and more effective 

provisions of law, both in civil and criminal law, 

on the protection of trade secrets: in particular, 

the acquisition, use, or disclosure of trade secrets 

may be deemed unlawful even when, at the time 

of the circumstances objected to, the individual 

was, or should have been, aware, as the case may 

be, that the trade secrets had been directly or 

indirectly obtained by the party that unlawfully 

used or disclosed them. As an additional change, 

the preservation of confidentiality of trade 

secrets in the course of legal proceedings has 

been introduced. 

A new approach in adopting internal rules and 

compliance procedures is required for 

companies and owners of trade secrets in order 

to protect their confidential information and to 

safeguard their judicial protection, and new 

language shall be adopted in drafting non-

disclosure agreements. 

Distributed Ledger Technology – Smart 

Contracts 

The law has provided the first legal definition of 

Distributed Ledger Technology (DLT) and 

smart contracts, pursuant to Law no. 12 of 11 

February 2019: 

“DLT: [shall mean] IT technologies and protocols that 

use a ledger that is shared, distributed, replicable, 

simultaneously accessible and with an architecture 

decentralized on cryptographic bases; these IT technologies 

and protocols allow for the recording, validation, updating 

and storage of data in a non-encrypted form as well as in 

an encrypted form for additional protection, allowing 

verification of data by every participant, with data 

remaining non-alterable and non-editable”; 

“Smart contracts”: [shall mean] computer programs 

operating on DLTs whose execution is automatically 

binding for two or more parties on the basis of effects 

defined in advance thereby”. Italian legislation states 

that the requirement of written form is met by 

smart contracts when the parties involved are 

verified through an IT identification process. 

The relevant procedure is yet to be set out by the 

AGID (Agenzia per l’Italia Digitale), but it will 

hopefully be issued in 2020. 

Moreover, said Law has set forth that “the storage 

of a computerized document through the use of technologies 

passed through a distributed ledger” creates the same 

legal effect as an “electronic time stamp”. 

LITIGATION 

On December 5, 2019, the Italian Council of 

Ministers approved a 

bill delegating the government to reform Italian 

civil proceedings. In particular, the reform aims 

to facilitate judicial proceedings, through the 

following cornerstones: 

▪ change of the procedure for filing a civil 

lawsuit and, in particular, the abrogation of 

the writ of summons, to be replaced by an 

application initiating the proceedings;  

▪ severe sanctions for vexatious litigation 

and promotion of the lawyer’s role in the 

course of the mediation stage, in order to 

stimulate an out-of-court settlement of the 

dispute; 

▪ rearrangement of the mediation 

procedure, with the opportunity, in certain 

circumstances, to collect witness evidence, 

which will be valid in the following ordinary 

proceedings, if any; 

▪ non-mandatory nature of the mediation 

procedure in those disputes where, over the 

past years, it has statistically been proven to 

be inefficient (such as financing, banking and 

insurance agreements; in case of medical  
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liability for malpractice, mediation is 

mandatory only when an expert's report is 

required). 

The reform of the Italian Code of Civil 

Procedure should be implemented in one year. 

PUBLIC LAW 

An Implementing Regulation of Legislative 

Decree no. 50/2016 (better known as the 

“Public Contracts Code”) is currently being 

approved by the Italian Parliament. The 

adoption of a single Regulation, through a 

specific Decree of the President of the Republic, 

aims to overcome soft law solutions - such as 

guidelines defined by ANAC (Italian National 

Anti-Corruption Authority) or specific 

ministerial decrees – for the enforcement of said 

Code. 

The draft regulation consists of over two 

hundred provisions that will address all the 

aspects and stages linked to public 

procurements. The single Regulation – in line 

with the repealed implementing regulation 

pursuant to Legislative Decree no. 163/2006 - 

will govern the entire design and execution 

phases of contracts for public works, services 

and supplies. Further matters covered by the 

implementing rules will include the regulations 

of contracts for the design and execution of 

works to be awarded jointly (known as 

“integrated contracts”) and the procedures for 

the award of public contracts below EU 

thresholds. 

We expect this Implementing Regulation to be 

approved shortly, in accordance with the (non-

mandatory) deadline - December 18, 2019 - set 

by Article 216, paragraph 27 octies of the Public 

Contracts Code. 

In addition, in line with the ruling of the Court 

of Justice of September 27, 2019 in Case C-

63/18, Article 105 of the Public Contracts Code 

on subcontracting might be amended in order to  

review the provision pursuant to which 

subcontracting cannot exceed 30 per cent of the 

total amount of the contract for works, services 

or supplies. 

FINTECH - ICOS 

In March 2019 the Italian Stock Exchange 

Commission (CONSOB) launched a “public 

consultation” on a Discussion Paper concerning 

“initial offers and exchanges of crypto-assets”, 

which outlines an early domestic regulatory 

approach to ICOs, pending a harmonized 

initiative at EU level. The Commission is 

inspired by the commendable intent to 

“facilitate” this new phenomenon – thus, with 

the aim of avoiding those restrictions and 

hindrances that characterize Italian legislation 

today, more so than other European or foreign 

jurisdictions – and, consequently, create a “safe 

harbor” based on an “opt-in” regime. Critically 

considering the Paper - although the general 

approach will appear fully convincing and 

understandable - certain definitory limits and 

specific regulatory options suggested in it could 

result in the exclusion of the possibility to take 

advantage of the “safe harbor” for various types 

of utility tokens that appear potentially most 

deserving of the envisaged “favorable” 

regulatory approach, in a paradoxical and 

contradictory manner. The outcome of the 

public consultation was published on January 2, 

2020. 

TAX 

ECJ Decisions in the “Danish Cases” 

In February 2019 the ECJ issued the judgements 

regarding the so-called Danish cases. The 

decisions analyzed the application of the anti-

abuse principle in case of corporate structures 

set up to make cross-border financial 

investments. In 2020 it is expected that these 

judgments will strongly impact foreign private 

equity funds investing in Italy through foreign  
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and Italian structures which allow them to 

benefit from EU Directives on tax matters. 

From the Italian perspective, said impact can 

change from EU to non-EU private equity 

funds. As far as non-EU private equity funds are 

concerned, the substance of the structures for 

investment in Italy is the key factor to be 

considered. As far as EU private equity funds are 

concerned, it will be also necessary to assess how 

the anti-abuse principle will be applied vis-à-vis 

the principle of non-discrimination where the 

Italian tax treatment differs for domestic private 

equity funds and the ones based in EU member 

states.  

Digital Tax 

In the last few months, OECD has made 

significant progress in order to find a common 

solution for the digital tax by the end of 2020. 

The Programme of Work (PoW) adopted by the 

Inclusive Framework on BEPS (Base Erosion 

and Profit Shifting), and approved by the G20 

Finance Ministers and Leaders provides for two 

pillars to be developed. 

Pillar One, centered on the Unified Approach, 

addresses the allocation of taxing rights between 

jurisdictions and considers various proposals for 

new profit allocation and nexus rules. 

Pillar Two (also referred to as the “Global Anti-

Base Erosion” or “GloBE” proposal) calls for 

the development of a co-ordinated set of rules to 

address ongoing risks from structures that allow 

MNEs to shift profit to jurisdictions where they 

are subject to no or very low taxation. 

In the meantime, however, several countries 

(European and non-European) have been 

moving towards the implementation of a 

national tax on digital services. These single 

measures have led to diplomatic frictions 

between the US and some countries, such as 

France, Italy, Turkey and Austria: in fact, the US 

has threatened to respond to national  

digital taxes by introducing tariffs on non-US 

products. It appears clear that the discussion has 

now moved to a political level and prompt 

measures should be considered by the OECD in 

order to eliminate the arising uncertainties. 

Mandatory Disclosure (DAC6) The New EU 

Provisions on Tax Transparency for 

Professionals, Intermediaries and Taxpayers 

Professionals, intermediaries and taxpayers will 

have new obligations to report suspicious tax 

transactions to the Italian Revenue Agency. This 

is a consequence of the imminent transposition 

in Italy, of Directive 2018/822/EU, also known 

as “DAC6”. European legislation provides the 

extension of the application area of the 

mechanism for the automatic exchange of 

information between tax administrations of 

Member States, including those relating to cross-

border mechanisms of potential aggressive tax 

planning, subject to the notification obligation. 

The directive is the fifth legislative act by which 

the EU amended Directive 2011/16/EU (the 

DAC1) and is the result of a complex process of 

implementation of the system of fiscal and 

financial transparency in Europe that 

significantly reflects the main objective of EU, 

namely to combat fraud, tax evasion and 

aggressive tax planning in order to protect the 

financial interests of the Member States and the 

EU and increase cooperation and the exchange 

of information between tax authorities by 

introducing new obligations of transparency for 

professionals, intermediaries and taxpayers. 

REAL ESTATE  

In 2019, foreign and Italian investors and 

operators made significant use of real estate 

investment funds and fixed capital investment 

companies (“SICAFs”). In particular, the 

attractiveness of SICAFs is connected with the 

major powers that investors may have in 

controlling the investments of the vehicle, even 
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if special attention is to be dedicated to 

governance issues.  

Specific good news concerned the real estate 

AIF tax regime: the Italian Tax Authority 

clarified that, according to Article 7 of Law 

Decree no. 351/2001, the exemption applicable 

to the distribution of proceeds to foreign white 

list funds may be invoked in all cases in which 

the foreign unitholder substantially has the same 

characteristics of an Italian real estate AIF.  

Another important change in real estate matters 

was the reform of CONSOB Regulation no. 

18592/2013 on equity crowdfunding, which has 

permitted real estate operators to offer bonds 

issued by their SPVs by means of web platforms 

previously certified by CONSOB (Italian Stock 

Exchange Commission), as was already allowed 

for shares.  

The most important change in 2019, however, 

concerns the amendments to Securitization Law 

no. 130/1999, which now contains two different 

schemes relevant for real estate purposes: the 

first one implements the traditional “distressed 

assets” model (Article 7.1, para 4) and the 

second one concerns, on the contrary, “in bonis” 

assets (Article 7.2).  

DATA PROTECTION 

Safeguard measures are expected to be issued 

next year with regard to the processing of 

genetic, biometric and health data (art. 2-septies 

of the Italian Privacy Code). 

According to the Court of Cassation, the web 

provider is allowed to condition the supply of its 

service to the processing of user data for 

advertising purposes, provided that such service 

is fungible and not essential for the user. On the 

contrary, the Italian Data Protection Authority 

has repeatedly ruled against this practice. It will 

be interesting to see how this contrast will be 

faced and resolved, in the coming year. 

The year ahead could be decisive with regard to 

how the following principles emerged from the 

European Court of Justice will be applied: 

In Google v CNIL Case C-507/17 the Court has 

held that the right to be forgotten under EU law 

does not require search engines to de-list search 

results on a global basis; on the contrary, in Eva 

Glawischnig-Piesczek v Facebook Ireland Limited Case 

C-18/18 the Court stated that EU law does not 

preclude a host provider such as Facebook from 

being ordered to remove identical and, in certain 

circumstances, equivalent comments previously 

declared to be illegal and it does not preclude 

such an injunction from producing effects 

worldwide.  

In addition to the abovementioned principles, 

the ECJ has also held that the profile of an 

individual, drawn up by the search engine 

organizing the indexed news, must reflect the 

current condition (including his/her judicial 

status); thus it’s necessary to remove links to 

articles not updated to the evolution of the 

proceedings, whenever the negative impact on 

identity is disproportionate to the need for easy 

access to the news.  
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